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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELOUISE PEPION COBELL, et al.,
Plaintiffs,
Y.

Civil Action Number 96-1285 (RCL)

GALE NORTON, Secretary of the
Interior, et al.,

Defendants.
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MEMORANDUNI AND ORDER
This —ﬁlatter Comesrbf.:'fij)re the Court on plaintiffs’ request for sanctions against defendants

under Federal Rule of Ci;fi'-lf Procedure 37@)(4) [424-1]. Upon consideration of the parties;
memdraﬁda, the applicable law, and the entire record herein, and for the reasons set out more
ﬁJliy in fhe!R@portand _Réébrﬁniendaﬁon of the Special Master Concerning Plaintiffs’ Request
for Saﬁcti&iﬁstépm'sﬁantf{d' Federal Rule of Civil Procedure 37(a)(4) (which the Court hereby
adbpté)’ (“Report and Recommendation Concerning Sanctions™) [504], the Court concludes that
| tl;e request should be granted. -

| Plaintiffs seek sanctions based on defendants’ motion for a protective order filed January
21, 2000. I that motion, defendants argued that a blanket protective order covering. all |
docurnents responsive to-Paragraph 19 of the First Order for Production of Informatibn was
necessary in light of the Trade Secrets Act (18 U.S.C. § 1905), the Indian Mineral Development
Act (“IMDA”), and certain Interior Department regulations. After providing the parties the
opportunity to brief the matter, the Special Master issued a Report and Recommendation [444]

on March 7, 2000. In his Report and Recommendation, the Special Master found that
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defendants’ motion for a protective order should be denied with respect to the Trade Secrets Act
and 'Deﬁér“lmcnt of [nferior regulations, but granted insofar as the IMDA protec;ts confidential
_geological information of nonparty tribes. The Court formally adopted, without objection, the
Special Master’s Report and Recommendation 611 March 29, 2000.

- On May 16, 2000, the Special Master filed a separate Report and Recommendation
Conqerning Sanctions. After a thorough review of the parties memoranda, the relevant case law,
and the Iegord of the case, the Special Ma:ster stated that “I find the evidence both clear and
conﬁnéing that sanctions are warranted. Neither the facts nor the law ‘substantially justifies’
Defendants’ felianc_e on the Trade Secrets A(-:t,:.on the Indian Mineral Development Act as it -
applies to individual indians, or on the cited Iﬁterior Deparmien’tlregulations.‘ Only defendants®
attemﬁt*to shield trif;al geological records from public disclosure merited consideration.” Report -
and Recommendation Concerning Sanctions at 17. “Commensurately, [the Special Maéter]

. recoﬁﬁne‘nd[’ed] that defendants be made to pay 75% of plaintiffs’ reasonable fees and expenses
arising from their opposition to [defendants’] Motion for Protective Order. Report and
Recommendation Concerning Sanctions at .1 7 {noting fhaf “plaintiffs have successfully refuted
threé of defendants’ four arguments.”).

Defendants filed a motion for clarification, amendment, and/or reconsideration on May
31, 2000. In the motion, however, defendants do not object to or dispute in any meaningful way
therSpelclial Ma‘ste'r"s ult?mate conclusion that sanctions are warranted, Rather, Interior only
“r‘ef;[uests that the Special Masfér clarify, amend, and/or reconsider the statement in the
Recomrhendation that: defendants’ stated goal of limiting the unfettered disclosure of

confidential information appears to have been selectively targeted at plaintiffs as evidenced by
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the unrestricted access to IIM data given the PRT/ISI contractors prior to March 21, 2000.”
Rep‘ért and Recommendation Concerning Sanctions at 17. |

TheﬁSpecial Master granted defendants” motion for clarification, amendment, and/or
reconsideration on June 28, 2000 [519]. Specifically, the Special Master agreed with defendants’
conteﬁ-t_ibn that “a finding of selective enforcement required a separate and more detailed
inquiryf’ Opinion of June 28, 2000 at 2. At the same time, however, the Special Master
concluded that notwithstanding the remm;al of this language‘ from his Report and

Reccmiﬁendaﬁon Concerning Sanctions, the motion was not substantially justified and sanctions

shOuldf—?Stﬂl be levied against the goverﬂmenﬁ Id.

| The Court agrees. Even if the relevant passage was removed from the Report and
ReCom‘m“endation C’éncemihg Sanctions, it would not change this .Court’s view (or the Special
Master” s concluswn) that sanctions are warranted. The Spec1a1 Master explicitly stated that his
conclusmn regardlng sanctions was based on hls findings that:

(1) defendants’ position that the Trade Secrets Act warranted the imposition of a
protective order was groundless in light of the overwhelming case law to the
contrary and defendants’ concession that they knew of no precedent holding
otherwise; (2) defendants’ contention that the IMDA, as it applies to individual
Indians, compelled judicial protection was patently frivolous as underscored by
deféendants® March 31, 2000 letter admitting that, “there has yet to be an IMDA
agreement that includes individuals;’ (3) the regulations cited by deféndants in
support of theéir motion proved to have no relevance whatsoever to the records in
issue; (4) defendants’ failure to bring these matters to the Court’s attention for
more than three years led to unnecessary delays in production; and (5) defendants’
stated goal of limiting the unfettered disclosure of confidential information
appears to have been seléctively targeted at plaintiffs as evidenced by the
unrestricted access to ITM data given the PRT/ISI contractors prior to March 21,
2000.

Report and Recommendation Concerning Sanctions at 16-17. Thus, even without considering
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the fifth reason articulated by the Special Master for imposing sanctions, the Court finds (as did
the Special Master in his Opinion of June 28, 2000) that there are still several reasons for o
imposing sanctions against the government. Consistent with this conclusion, it is h_e_;‘eby

ORDERED that defendants pay 75% of plaintiffs’ reasonable expenses, including
attorneys’ fées, aﬁSing from their opposition to defendants’ motion for protective order; further,
it is

ORDERED that plaintiffs submit io the court within 30 days an appropriate filing
detailing the amount of reasonable expenses, including attorneys’ fees,‘ incurred as a result of
opposing defendants’ motion for a proteétivé order.

SO ORDERED.

Date: 5 -24—0)_ | _ ‘\Zﬂ c /\p/’w«///m,

Royde C. Lamberth
United States District Judge




